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DIGEST 

1. An a g e n c y  e r r o n e o u s l y  d e d u c t e d  F I C A  t a x e s  i n s t e a d  of 
C i v i l  S e r v i c e  R e t i r e m e n t  from a n  e m p l o y e e ' s  s a l a r y .  I n  t h e  
p r io r  Comptroller G e n e r a l  d e c i s i o n  r e g a r d i n g  t h i s  mat ter  it 
was h e l d  t h a t  t h e  e r r o n e o u s  F I C A  d e d u c t i o n s  s h o u l d  be 
r e c o v e r e d  and paid i n t o  t h e  C i v i l  S e r v i c e  R e t i r e m e n t  Fund. 
The  a g e n c y  n e v e r  r e c e i v e d  t h e  employee's l e t t e r  a u t h o r i z i n g  
t h e  r e f u n d  of t h e  F I C A  amount  from the  I n t e r n a l  Revenue 
S e r v i c e  ( I R S ) .  Inasmuch as t h e  I R S  is bound by a 3-year  
s t a t u t e  of l i m i t a t i o n s  when a c t i n g  on claims s u b m i t t e d  by 
f ede ra l  a g e n c i e s  for r e f u n d s  of e r r o n e o u s l y  paid F I C A  t a x e s ,  
and more t h a n  3 yea r s  have  passed, t h e  a g e n c y  is now u n a b l e  
t o  r e c o v e r  t h e  F I C A  t a x e s  e r r o n e o u s l y  d e d u c t e d  from t h e  
e m p l o y e e ' s  s a l a r y .  

2. I n  a p r ior  d e c i s i o n  w e  h e l d  t h a t  t h e  e r r o n e o u s  ove rpay-  
ment r e p r e s e n t i n g  t h e  d i f f e r e n c e  be tween F I C A  and C i v i l  
S e r v i c e  R e t i r e m e n t  d e d u c t i o n s  from an  e m p l o y e e ' s  s a l a r y  may 
be s u b j e c t  t o  w a i v e r  u n d e r  5 U.S.C.  S 5584 ( 1 9 8 2 )  and 
remanded t h e  q u e s t i o n  t o  t h e  a g e n c y  for  w a i v e r  d e t e r m i n a t i o n  
on t h e  merits.  The  a g e n c y  took no  a c t i o n  s i n c e  i t  d i d  n o t  
r e c e i v e  t h e  employee's l e t t e r  r e q u e s t i n g  w a i v e r .  The  prior 
d e c i s i o n  i n  t h i s  case may be c o n s i d e r e d  as i n i t i a t i n g  t h e  
w a i v e r  process, t h u s  t o l l i n g  t h e  3-year  l i m i t a t i o n  period i n  
5 U.S.C. S 5584,  and w a i v e r  c o n s i d e r a t i o n  may proceed u n d e r  
4 C.F.R.  S 92 .1  ( 1 9 8 8 ) .  

DECISION 

T h i s  is i n  r e s p o n s e  t o  a r e q u e s t  from t h e  Director,  
P e r s o n n e l  S y s t e m s  and P a y r o l l  D i v i s i o n ,  Depa r tmen t  of 
Hous ing  and  Urban Development  ( H U D ) ,  for a d e c i s i o n  c o n c e r n -  
i n g  t h e  a g e n c y ' s  a u t h o r i t y  t o  take  t h e  c o r r e c t i v e  a c t i o n  w e  
recommended i n  a pr ior  d e c i s i o n .  The  d e c i s i o n  conce rned  t h e  
e r r o n e o u s  w i t h h o l d i n g  of Federal  I n s u r a n c e  C o n t r i b u t i o n s  A c t  
( F I C A )  d e d u c t i o n s  r a t h e r  t h a n  C i v i l  S e r v i c e  R e t i r e m e n t  



d e d u c t i o n s  from t h e  s a l a r y  of Ms. S i d e l l e  Wer the imer ,  and 
t h e  r e s u l t i n g  overpayment  o f  s a l a r y  t o  h e r .  Inasmuch as  
6 y e a r s  have  p a s s e d  s i n c e  t h a t  d e c i s i o n  was r e n d e r e d  and no 
a c t i o n  h a s  been  t a k e n ,  t h e  D i r e c t o r  a s k s  what a c t i o n  t h e  
agency  now s h o u l d  t a k e .  For  t h e  r e a s o n s  s t a t e d  below,  we 
c o n c l u d e  t h a t  t h e  s t a t u t e  o f  l i m i t a t i o n s  h a s  e x p i r e d  f o r  
p u r p o s e s  o f  r e c o v e r i n g  t h e  FICA c o n t r i b u t i o n s  from t h e  
I n t e r n a l  Revenue S e r v i c e ,  b u t  H U D  may s t i l l  c o n s i d e r  t h e  
amount o f  t h e  e r r o n e o u s  overpayment  o f  s a l a r y  f o r  wa ive r .  

BACKGROUND 

Ms. Wertheimer was employed by H U D  i n  J a n u a r y  1 9 8 0  on a term 
a p p o i n t m e n t  f o l l o w i n g  h e r  employment by a n o t h e r  f e d e r a l  
agency .  However, s i n c e  she w a s  selected from a c e r t i f i c a t e  
of e l i g i b l e s ,  s h e  w a s  p r o c e s s e d  as a new employee w i t h  FICA 
c o v e r a g e .  Based upon h e r  p r i o r  employment,  M s .  Wertheimer 
s h o u l d  have  c o n t i n u e d  t o  be c o v e r e d  under  C i v i l  S e r v i c e  
R e t i r e m e n t .  T h e  e r r o r  was d i s c o v e r e d  i n  November 1 9 8 0 ,  and 
t h e  agency  r e q u e s t e d  o u r  d e c i s i o n  as t o  what c o r r e c t i v e  
a c t i o n  s h o u l d  be t a k e n .  

I n  o u r  d e c i s i o n  B-202983 ,  March 1 0 ,  1 9 8 2 ,  w e  h e l d  t h a t  t h e  
e r r o n e o u s  F I C A  d e d u c t i o n s  s h o u l d  be r e c o v e r e d  and p a i d  i n t o  
t h e  C i v i l  S e r v i c e  R e t i r e m e n t  Fund. W e  a d v i s e d  t h a t  t h e  
employee must  a g r e e  i n  w r i t i n g  t o  permit t h e  agency  t o  
o b t a i n ,  t o  t h e  e x t e n t  possible, a r e f u n d  o f  t h e  FICA amount 
f rom t h e  I n t e r n a l  Revenue S e r v i c e  ( I R S ) .  The employee must  
s t a t e  t h a t  s h e  h a s  n o t  c l a i m e d  and  w i l l  n o t  claim a r e f u n d  
o r  c r e d i t  of t h e  amount of  t h e  e r r o n e o u s  FICA d e d u c t i o n ,  o r  
i f  s h e  h a s  made a claim, s h e  must  i d e n t i f y  and r e t u r n  t o  t h e  
agency  a n y  amounts  r e f u n d e d  o r  c r e d i t e d  o r  s ta te  t h a t  her 
claim h a s  been  r e j e c t e d .  

F u r t h e r ,  w e  h e l d  t h a t  t h e  d i f f e r e n c e  between F I C A  a n d  C i v i l  
S e r v i c e  R e t i r e m e n t  d e d u c t i o n s  c o n s t i t u t e  a n  e r r o n e o u s  
overpayment  o f  pay  t o  Ms. Werthe imer  which may be sub jec t  t o  
wa ive r  under  t h e  p r o v i s i o n s  of 5 U.S.C. S 5 5 8 4  ( 1 9 8 2 )  and 
4 C.F.R. P a r t  9 1  ( 1 9 8 1 ) .  S i n c e  w e  d i d  n o t  have  a f u l l  
r e p o r t  as t o  t h e  f a c t s  c o n c e r n i n g  t h e  overpayment  and  t h e  
amount i n  q u e s t i o n  d i d  n o t  e x c e e d  $500,  w e  remanded t h e  
q u e s t i o n  of w a i v e r  t o  t h e  agency  f o r  i ts d e t e r m i n a t i o n  
whether t o  g r a n t  w a i v e r  i n  t h i s  case. 

I n  Apr i l  1 9 8 2 ,  t h e  agency  a d v i s e d  Ms. Werthe imer ,  i n  
w r i t i n g ,  o f  t h e  d e c i s i o n .  She  w a s  a d v i s e d  t o :  (1) r e q u e s t  
i n  w r i t i n g  t h a t  H U D  o b t a i n  a r e f u n d  of t h e  e r r o n e o u s  FICA 
taxes from t h e  IRS; and  ( 2 )  e i t h e r  r e f u n d  t o  H U D  t h e  amount 
o f  $ 1 3 9 . 8 1 ,  which r e p r e s e n t e d  t h e  d i f f e r e n c e  be tween t h e  
F I C A  a n d  C i v i l  S e r v i c e  R e t i r e m e n t  employee d e d u c t i o n s ,  o r  
r e q u e s t  a wa ive r  of  t h e  c o l l e c t i o n  of  t h e  Overpayment.  
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On A p r i l  20, 1988,  Ms. Werthe imer  w r o t e  t o  H U D  i n q u i r i n g  
a b o u t  t h i s  matter. She s ta tes  t h a t  s h e  a p p l i e d  f o r  c o r r e c -  
t i v e  a c t i o n  and  a w a i v e r  when s h e  r e c e i v e d  t h e  a g e n c y ' s  
l e t t e r  o f  A p r i l  30,  1982,  and r e c e i v e d  no r e p l y .  However, 
t h e  agency  h a s  no r e c o r d  of h a v i n g  r e c e i v e d  h e r  r e q u e s t .  

The agency  now q u e s t i o n s  whether  t h e r e  is a u t h o r i t y  t o  make 
t h e  c o r r e c t i v e  a c t i o n s  i n  t h i s  case, s i n c e  t h e  I R S  i s  bound 
by a 3-year  s t a t u t e  of  l i m i t a t i o n s  when a c t i n g  on claims by 
f e d e r a l  a g e n c i e s  f o r  r e f u n d s  of  e r r o n e o u s l y  p a i d  s o c i a l  
s e c u r i t y  t a x e s .  F u r t h e r ,  t h e  agency  n o t e s  t h a t  t h e  w a i v e r  
p r o v i s i o n  unde r  5 U.S.C. § 5584 r e q u i r e s  t h a t  a r e q u e s t  f o r  
wa ive r  m u s t  be f i l e d  w i t h i n  3 y e a r s  f rom t h e  d a t e  t h e  e r r o r  
was d i s c o v e r e d .  

OPINION 

C l a i m s  f o r  r e f u n d s  of  e r r o n e o u s l y  paid FICA taxes  are 
p r i m a r i l y  matters f o r  c o n s i d e r a t i o n  by t h e  IRS and  n o t  o u r  
O f f i c e .  S e e  - 26 U.S.C.  $§ 3102, 3111, 3112, 6301,  6302, 6401 
a n d  6402, I n t e r n a l  Revenue Code o f  1954,  as amended; 
P a t r i c i a  J. Engev ik ,  B-202201, Dec. 23, 1981. W e  have  
p r e v i o u s l y  r e c o g n i z e d  t h e  g e n e r a l  p o s i t i o n  t a k e n  by t h e  IRS 
t h a t  it i s  bound by t h e  3-year  s t a t u t e  of  l i m i t a t i o n s  
p r e s c r i b e d  by 26 U.S.C. § 6511 when a c t i n g  on claims sub- 
m i t t e d  by f e d e r a l  a g e n c i e s  f o r  r e f u n d s  of  e r r o n e o u s l y  p a i d  
F I C A  taxes. See Engev ik ,  supra;  J o h n  C .  Edwards,  B-184003, 
J u l y  1 3 ,  1 9 7 6 T H e n c e ,  s i n c e  more t h a n  3 y e a r s  have  p a s s e d ,  
it appears t h a t  H U D  would now be u n a b l e  t o  r e c o v e r  t h e  FICA 
t a x e s  e r r o n e o u s l y  d e d u c t e d  f rom Ms. W e r t h e i m e r ' s  s a l a r y .  

Rega rd ing  t h e  s t a t u t e  of l i m i t a t i o n s  f o r  t h e  exercise of 
wa ive r  a u t h o r i t y ,  5 U.S.C. S 5 5 8 4 ( b )  p r o v i d e s  t h a t  t h e  
C o m p t r o l l e r  G e n e r a l  o r  t h e  S e c r e t a r y  c o n c e r n e d  may n o t  
e x e r c i s e  h i s  a u t h o r i t y  under  t h a t  s e c t i o n  t o  waive any  claim 
i f  a p p l i c a t i o n  f o r  wa ive r  i s  r e c e i v e d  i n  h i s  O f f i c e  a f t e r  
t h e  e x p i r a t i o n  o f  3 y e a r s  i m m e d i a t e l y  f o l l o w i n g  t h e  d a t e  o n  
wh ich  t h e  e r r o n e o u s  payment o f  pay  or a l l o w a n c e s  w a s  d i s -  
c o v e r e d .  R e g u l a t i o n s  imp lemen t ing  t h e  s t a t u t e  c o n t a i n  
s i m i l a r  l a n g u a g e  a t  4 C.F.R. § 91.5 ( 1 9 8 8 ) .  

N e i t h e r  t h e  l a w  n o r  t h e  imp lemen t ing  r e g u l a t i o n s  r e q u i r e  a n y  
s p e c i f i c  form or  l a n g u a g e  which would c o n s t i t u t e  a n  "appli-  
c a t i o n "  f o r  w a i v e r .  S i n c e  t h e  l a w  was i n t e n d e d  t o  be 
b e n e f i c i a l  t o  t h o s e  r e q u e s t i n g  w a i v e r ,  it s h o u l d  be l iber-  
a l l y  c o n s t r u e d  t o  c a r r y  o u t  t h a t  i n t e n t ,  when possible .  

F u r t h e r ,  4 C . F . R .  § 92.1  p r o v i d e s  that i n  t h e  a b s e n c e  of a n  
a p p l i c a t i o n  f o r  w a i v e r ,  " e i t h e r  t h e  C o m p t r o l l e r  G e n e r a l  o f  
t h e  U n i t e d  S t a t e s ,  t h e  S e c r e t a r y  c o n c e r n e d  o r  t h e  head  of  

3 B-202983.2 



t h e  agency which made t h e  e r r o n e o u s  payment of pay o r  
a l lowance  may i n i t i a t e  t h e  waiver  p rocedures  p r e s c r i b e d  i n  
t h e s e  r e g u l a t i o n s . "  
B-219496,  J a n .  2 2 ,  1986. 

S e e  -- a l s o  T e x a s  S t a t e  Cour t  J u r o r  Fees ,  

I n  t h i s  case, we i n i t i a t e d  waiver  a c t i o n  i n  t h e  d e c i s i o n  
d a t e d  March 10 ,  1982, when we h e l d  t h a t  t h e r e  was a n  
e r r o n e o u s  payment made t o  Ms. Wertheimer and remanded t h e  
case t o  t h e  agency f o r  i n v e s t i g a t i o n  and d i s p o s i t i o n .  S i n c e  
t h e  a c t i o n  by t h i s  O f f i c e  w a s  w i t h i n  3 y e a r s  from t h e  d a t e  
of d i s c o v e r y  of t h e  e r r o r ,  t h e  r equ i r emen t s  of t h e  s t a t u t e  
of l i m i t a t i o n s  for  waiver  a u t h o r i t y  have been met.l/ 
Accord ingly ,  HUD shou ld  now c o n t i n u e  t h e  p r o c e s s  by 
c o n s i d e r i n g  whether  waiver  of t h e  e r r o n e o u s  overpayment 
shou ld  be g r a n t e d  on t h e  merits. 

I' 
Compt ro l l e r  Gene r a l  
of t h e  United S t a t e s  

1/ Cf. 5 4  Comp. Gen. 644 (19751,  ho ld ing  t h a t  a p r i o r  
z e n i x  of a t i m e l y  f i l e d  wa ive r  r e q u e s t  may be r e c o n s i d e r e d  
a l t h o u g h  t h e  r e q u e s t  f o r  r e c o n s i d e r a t i o n  w a s  r e c e i v e d  a f t e r  
e x p i r a t i o n  of  t h e  3-year  p e r i o d .  
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